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DR.FIDA MUHAMMAD KHAN,J .- Both these appeals,

JUDGMENT:

one filed by Qayyum Khan son of Aman and the other jail

criminal appeal filed by Mst.Farakh Naza daughter of Gul

Amber, both residents of Sangri, Police Station Aloach,

District Shangla, are directed 'against the judgment dated

3-1-1996 passed by the learned Additional Sessions Judge

Swat whereby, finding them guilty for committing zina with

consent he has conv:i.etedAhem·respecti.#cly unden-seetions ).0(2)and- see. 5 of the
)

Offence of Zina (Enforcement of Hudood) Ordinance, 1979,

hereinafter called as the said Ordinance, and sentenced

them accordingly. He has sentenced the appellant Qayyum

Khan to seven years R.I., whipping numbering 30 stripes

and a fine of Rs. 5000/ - or in default of payment of fine

to further undergo one year R. I. Mst. Farakh Naza appellant

has been awarded hadd punishment of whipping numbering-
hundred stripes subject to confirmation by this Court where,

for a Reference has been duly made.

2. Briefly stated the case of prosecution in FIR Ex. PA

recorded.son the statement of Mst. Farakh Naza at P. S Aloach

on 5-6-1993 is to the effect that ,rrine' months prior to

the lodging of report, she was subjected to zina by Qayyum

Khan appellant/ accused who kept on committing zina with her
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thereafter also. Resultantly she got pregnant. The

contents of said FIR read as mentioned hereinunder:-
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At the time of lodging the said report Ex. PA she was accompanied
J

by her father and brother who fully corroborated the contents

of her report. The contents were read over to her in Pashtu

language. In token of its correctness she thumb marked

the same. The said statement Ex. PA was recorded by Ajab

Din IHC. Thereafter he started search for Qayyum Khan

accused but could not trace him out. He got Mst. Farakh

Naza medically examined through P. W. 3, I a dy Dr. Farhat

Saadullah, In the light of medical report Ex.PW3/1,Ajab Din

IHC (P. W.8) found her an accused and sent her to judicial

lock up. Lady Dr. Farhat Saadullah (P. W.3) medically examined

Mst. Farakh Naza on 6-6-1993 at 12.30 noon and made the

following observations:-

"Mark of identification: - Black mole near outer end
left eyebrow. She is pregnant - about 9 months.
FHt - 36 F, FHs - Positive. Head-free. For confirmation
of dates - advised USG. Last Menses Period. - 3-9-1992"

Necessary proceedings for the arrest of accused Qayyum

Khan were carried out under the provlsions of section 204

Cr. P. C. and thereafter under section 87 Cr. P . C. by P. W. 5

Abdul Wahab constable and P. W. 4 Amir Afsar SI/ SHO. Subsequently

he was arrested on 25-12-1993 by P. W.7 Sher,zada AS!. Later

on complete supplementary challan was submitted by P. W.7-A

Fazale Subhan SI/SHO on 29-12-1993 against the appellant
, . I

Qayyum Khan to face the trial.
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3. At the trial the prosecution examined nine witnesses

in all. P. W.1 is Gul Amber who is father of Mst. Farakh

Naza accused. He deposed that her daughter told him that

she was pregnant due to illicit relations with Qayyum Khan.

Thereafter he took her to the Police Station where she lodged

the report in his presence. The same report was also thumb-

impressed by hem.· He added that he was hajjam by caste-
and the accused Qayyum Khan was his 'Naikan n • P . W. 2

is Molvi Bahawal Haq, Pesh Imam of Sangri. About 10/11

years back he performed nikah in the baithak of Ghulam
I

Sarwar of Mst. Farakh Naza daughter of Gul Amber with
J

Gul Zamin Shah in lieu of dower amount of Rs. 7000/ -. Out

of the same amount Rs .1000 1- were paid on the spot to Gul

Amber. He added that many persons were present including

Mehtab Khan and Mahirun Khan and that the nikah was performed

on behalf of Mst. Farakh Naza by her father as at that time. ~

she was minor. P. W. 3 is lady Dr. Farhat Saadullah, Medical

Officer, who conducted medical examination of Mst. Farakh

Naza on 6-6-1993. Her report Ex.PW3/1 has been referred

to hereinabove. P.W.4 Amir Afsar SI/SHO and P.W.5 Abdul

Wahab constable are formal witnesses who completed the

.-;

proceedings under the provisions of section 204 and 87 Cr. P. C.

against the accused Qayyum Khan who was not traceable
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Naza accused. .He stated that her sister used to go to

inspite of search. P .W. 6 is Lalber. He.Isbrother of Mst. Farakh

the cattle shed. 'HI,e came to know through his' brother Lalzada

by Qayyum Khan accused. 'He informed his, father. As

that his' sister has conceived. On his' enquiry Mst. Farakh

Naza told him that she had conceived as a result of cohabitation

Qayyum Khan accused had committed forcible zina with Mst. Farakh

Naza onpr,o~tse' of contracting marriage with her, he collected

elders of the village and sent them to Aman Khan father

of Qayyum Khan appellant / accused four times. However,

Aman Khan refused. "He stated that Qayyum Khan accused

was prepared to marry his' sister but giving threats to kill
)

him his father abstained him to do so. Thereafter Aman,

Khan asked his father to report the matter. In this connection

a quarrel took place. They were beaten and they ran away

from the village during the night. He added that Aman

Khan abstained his son from marrying Mst. Farakh Naza on

the ground that they belonged to respectable strata of society

whereas ,Mst.!~'Far,akh\ Naza belonged to barber's profession.

Thereafter hrs: father and h is sister made a report in the

Police Station. ,He requested the Court to ask Qayyum

Khan to marry his' sister or to convict both of them accordingly.
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P. W.7 is Sherzada ASI. On 25-12-1993 he got Qayyum Khan

accused medically examined and also recorded his statement

under section 161 Cr.P.C. on 27-12-1993. P.W.7-A is Fazale

Subhan SI/SHO. He submitted challan on 12-S-1993, Then

after the arrest of Qayyum Khan accused he submitted supplementary

challan on 29-12-1994. P.W.S is Ajab Din IHe. He recorded

the FIR Ex.PA on the statement of Mst.Farakh Naza who

was also accompanied by her father Gul Amber and brother

Lalzada who thumb marked the same. He searched Qayyum

Khan accused in his house but did not find him. He found

Mst. Farakh Naza accused involved in this case, He got her

medically examined. In the light of medical report he sent

her to judicial lock up. He entrusted the case for investigation

to SHO. P. W. 9 is Gul Zamin Shah. He deposed that his

nikah was performed with Mst.Farakh Naza but the rukhsati,..-
had :'not'_, .e a ke.n s__place and she had been living with her

father Gul Amber in village Sangri, P. S Aloach, District

Swat. He further stated that Aman Khan r / 0 Sangri
J

father of Qayyum Khan accused had approached him in his
I

village Lahore, District Swabi, and had offered him to accept

money and give a statement that Mst. Farakh Naza had been

subjected to sexual intercourse by him, so that his son

may escape and the case is settled. However he declined
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to do so.

4. The appellant/accused Qayyum Khan made a statement

under section 342 Cr. P . C. wherein he denied the allegation

of commission of zina with Mst. Farakh Naza and stated that

he did not know her. He attributed the pregnancy of Mst.

Farakh Naza to her husband Gul Zamin Shah. Regarding

his abscondence he explained that during the days of occurrence
I

he was in Karachi and did not know about the case against

him. On his return he came to know about the case against
I

him and he surrendered himself to the police. In reply

to a question "Why the PWs have deposed against you"?

he stated that he had been implicated in the case at the

instance of one Malik Amari alias Malkay rlo his village who

wastheir political opponent and belonged to pakhtoon tribe.

He also added that Mst , Farakh Naza alongwith her father

and brother .Tlv ed in his ~ ,"were barbers by profession

and served him accordingly. In reply to another question

he added that he was innocent and was falsely implicated

in the case on account of political differences with and connivance

of Malik Arnan • He declined to make a statement on oath

in disproof of the allegation levelled against him. He also

produced no evidence in defence.
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5. The appellant 1accused Mst. Farakh Naza also made

a, statement under section 342 Cr. P. C. wherein she stated

that she was unmarried and during the days she was living

with her father Gul Amber in village Sangri. Replying to

various questions put to her regarding her sexual intercourse

with Qayyum Khan accused she' admitted that first of all
J

she was subjected by Qayyum Khan accused to forcible zina

in the cattle shed as at that time her uncle had expired

and there was none else in the house. However on account

of the promise of Qayyum Khan accused to marry her subsequently J

she kept on committing zina with him wilfully. She stated

that she had conceived on account of commission of zina

by Qayyum Khan accused. Then she informed her mother

who disclosed the matter to her father and brother and they

sent jirga to the father of accused. Thereafter maternal

uncle of Qayyum Khan namely Qimat Khan and others attacked

them and gave beating to her father and brother whereupon

she reported the matter to the police. She admitted that

she had given birth to a son in jail who expired after five

months inside the jail. She stated that the father of Qayyum

Khan belonged to pakhtoon tribe and was a rich man whereas

she -'was daughter of "poor barber. While responding to question

No.11 she reiterated her aforementioned stand with further
)
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details. Three other statements under section 342 Cr. P. C.

were followed by her statement under section 340(2) Cr.P.C.

made by her to the same effect were also recorded which

which is reproduced as under :-

})
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6. We have heard the learned counsel for the parties

,,'it and have perused the record with their assistance. Learned
~~"./

counsel for the appellant/ accused Qayyum Khan contended

that the learned trial Judge misread the evidence led in

the case and hence serious prejudice has caused to the appellant.

He submitted that the learned ''trial Judge ,fell in to a

grave error as the -required number of witnesses which

is a pre-requisite for holding a person to be guilty for zina

bil jabr or zina bil raza awarding punishment for hadd ortazir wererot.----
'l

available. that" according.to Islamic Injunctions nobody can be

convicted .onme_r~t. - suspicion unless the guilt is proved

beyond any reasonable doubt. that it was a case of no evidence

and there were inherent doubts visible on record and the

appellant may be acquitted to get the benefit thereof. that

on _filing appeal) Mst. Farakh Naza has virtually retracted

her confession and that the impugned judgment is illegal

and not sustainable in toto.

Dr. Muhammad Aslam Khaki. Advocate. learned

counsel for the appellant Mst. Farakh Naza submitted that

the case against Mst.Farakh Naza is not maintainable as

she had been subjected to zina bil [abr , that all the times

'<
she was under the influence of accused Qayyum Khan as

he was enjoying a higher status in the village and was
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exercising undue influence upon her. Learned counsel for

the State supported the impugned judgment to the extent of

award of tazir punishment to both the appellants/accused.

'8. We have minutely gone through the evidence on

record in the light of submissions made by learned counsel

for the parties and have also perused the impugned judgment.

It transpires from the record that there is no direct ocular

evidence of the commission of zina by Qayyum Khan appellant

with Mst.Farakh Naza. However there are abundant circumstances

and pieces of evidence that connect both of them with the

commission of zina with each other. Mst.Farakh Naza appellant

was found by P. W. 3 lady Dr. Farhat Saadullah to be having

nine months pregnancy. Subsequently, according to her

own statement Mst. Farakh Naza gave birth to a male child

in the jail who after surviving for five months died in the Jail.
J J

• According to the evidence brought on record by her father

Gul Amber (P. W.1), her brother Lalber (P. W.6) and Molvi

Bahawal Haq (P. W.2), Mst. Farakh Naza was given in nikah

to Gul ZamIn Shah (P. W.9), but no rukhsati had taken place

,and; she was living with her father in his house. It is

on record that said Gul Zamin Shah(P. W.9) with whom her nikah,

had been performed had no approach to her to make cohabitation.
J {.

He .has appeared as a witness and made a statement on oath
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and had cohabited with Mst. Farakh Naza. He clarified that

that although Mst. Farakh Naza was in his nikah but consummation-
had not taken place. In cross-examination he stated that he

had not visited village Sangri prior or after the said nikah.

He rejected the suggestion that he had gone to village Sangri

and had spent a night in the house of his- father-in-law

about two years before the occurrence he had shifted to Lahor ,

Distr-ict Swabi. According to the statements made by Mst.

Far ak h Naza appellant/accused four times under section
I

342 Cr.P.C. and once under section 340(2) Cr.P.C., as

referred to above, she had conceived and delivered a Child

as a result of cohabitation with Qayyum Khan accused. It

is her own case that for the first time Qayyum Khan had

subjected her to zina bil jabr in the cattle shed but thereafter

he had been performing sexual intercourse with her, with

her consent. This aspect of her statement is very clear from

its contents. In her jail criminal appeal however she has

submitted that she was not consenting party to the offence

of zina, that she had been forcibly subjected to zina bil jabr

and that her alleged confession was not voluntary but she was_

compelled to make confession. This portion of the appeal is in conflict

with her aforementioned inculpatory statements. This retraction

on her part can be taken into consideration for removal of hadd
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. sentence awarded to her, but can be made basis for tazir, as

is being discussed subsequently.

9. Here it seems pertinent to mention that the statements

under section 342 Cr.P.C. were made by Mst.Farakh Naza

on 25-10-1995. Although the aforementioned statements made

four times by her were recorded by the learned Additional..
Sessions Judge (trial court) in four sittings, it is not clear

how those four sittings were constituted by him. Since neither

any time has been mentioned on the said statements nor any

reference to the same is available in the judgment, it is

also not clear, how much time was given to Mst. Farakh Naza

for consideration before she was called upon for recording her

statements for the second, third and fourth time. Here we

may refer to the opinion of an eminent jurist Imam Abu Hanifa

who consider it necessary, in the case of zina I to have four

separate confessions as four witnesses are necessary for its

Both of them based their opinion on a tradition of the Holy

Prophet ( ) related on the authority of father of

Abdullah Ibn Buraida which is reproduced hereinunder:-
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,

".,
.. IJ-:-' I j-c L. w I ~ I w-' ~~.r.' IJ-:-' ill I..t..,>-..c L..::. oJ....> "

I. I
VI ill I .

~J ~ ill I ~. ill I JJ-".J ~l ~ ~l ..sJLo

~'J~jJ ~W ~~' ill, JJ-'".J ~ W

(L.L.~L.f : ~ t ...i'1.rJ I oJ....>

'" Abdullah b. Buraida reported on the authority of
his father that Ma'iz b. Malik al-Aslami came to Allah's
Messenger (may peace be upon him) and said: Allah's
Messenger, I have wronged myself; I have committed
adultery and I earnestly desire that you should
purify me. He turned him away. On the following
day, he (Ma'iz) again came to him and said: Allah's
Messenger, I have committed adultery. Allah's Messenger
(may peace be upon him) turned him away for the
second time, and sent him to his people saving: Do
you know if there is anything wrong with his mind.
They denied of any such thing in him and said: We
do not know him but as a wise good man among us,
so far as we can judge. He (Ma'iz) came for the
third time, and he (the Holy Prophet) sent him as
he had done before. He asked about him and they
informed him that there was nothing wrong with him
or with his mind. When it was the fourth time,
a ditch was dug for him and he (the Holy Prophet)
pronounced judgment about him and he was stoned."

(Sahlh MuslIm Hadith No..4206translated by Abdul Ham1dSid9iqi,Nol.III)

10. Another significant point worth-mentioning in this

connection is the. contents of statements made by Mst. Farakh

Naza under sections 342 and 340(2) Cr.P.C. In all her statements

she has been alleging that for the first time she was subjected
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to zina bil jabr by Qayyum Khan appellant/accused but subsequently

she surrendered herself willingly for sexual intercourse as

he was all the times promising to ma r r yi h e.nc. Moreover

she has also alleged that when her menses stopped she informed

Qayyum Khan and he told her not to wor-ry as he will take

her in his nikah. However he-else extended threats to her

that if she disclosed the event to anyone in the house he

will kill her and will not spare her brother also. She also

alleged that her brothers are poor labourers. The evidence

brought on record shows that Qayyum Khan belongs to the·

upper strata of society and enjoys a higher social status

in the village whereas Mst. Farakh Naza belongs to barber's

professions and was orr very weak footings in their village.

Thus. the difference in the status of both the appellants must

have effected Mst Farakh Naza in surrendering herself to

Qayyum Khan under a sort of duress and compulsion. The

very fact that subsequently her family members were beaten

and expelled from the village by the family members of Qayyum

Khan leave no doubt to conclude that they were considered

menials and were under the compelling influence of the family

of Qayyum Khan. While considering the facts of the instant

case these aspects also merit consideration while aw.ar.dingbaddsentence.

These circumstances also provide mitigating basis for taazlr .
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11. Moreover, it is also noteworthy that by filing an

appeal she has retracted her confession and as such this

retraction, besides the aforementioned position, by itself also

entitles her acquittal from hadd punishment. The Holy Prophet

(~j~UJ\.,J..,) is reported to have stated as under i -

"Ward off hadd punishment as far as you can"

In this view of the matter the sentence of hadd punishment

awarded to her for commission of zina is not warranted. However,

keeping in view the fact that she made four times confessions

and that confessions were corroborated in material particulars

by her pregnancy as well as delivery to a child, inspite of

being unmarried, her conviction under tazir can be recorded.
/

Although in her appeal she has taken the plea that she was

subjected to zina-bil-jabr by appellant! accused Qayyum Khan,

.
this does not seem believable in circumstances. Besides her

own statement that after commission of zina-bil-jabr for the

first time she was subsequently a consenting party to zina,

her long silence about the same is 'strong piece of evidence

about her involvement in the commission of zina with the appellant

Qayyum Khan with her consent. Her confession does not indicate

in any way that the' .aarn e was made under duress or coercion.

It also does not reveal that the confession was not true. Therefore,
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her voluntary true confession, even if retracted, can be taken

into consideration for her conviction under section 10(2) of the

said Ordinance. Here it may be pertinent to point out that

as per record she has been behind the bars for more than

four years.

12. So far as appellant / Qayyum Khan is concerned there
I

is no direct evidence of commission of zina against him except

the statements made by the co-accused Mst. Farakh Naza. The

said statements of Mst. Farakh Naza are inculpatory in nature .

She has remained very firm on the same during the trial, as

observed by the learned trial Court. There is nothing on

record to show that this poor unfortunate family was inimical

in any way to the 'Khan' family of their village. It is pertinent

to mention that although the confession of a co-accused alone

cannot make a basis for conviction of another accused, it can

be taken into consideration, as contemplated under the provisions

of Article 43(B) of Qanoon-e-Shahadat Order, as circumstantial

piece of evidence against her/him, as the case may be, and

can be made a foundation for award of tazir sentence, provided

it is corroborated by other independent evidence. Besides

the aforementioned inculpatory statements of Mst iFarakh Naza,

duly corroborated by the factum of her pregnancy and delivery

to a child, there is the evidence of her brother P. W.6 Lalbar
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which fully supports her statement. The same position is further

confirmed by the abscondance of Qayyum Khan appellant/accused

as well as by the evidence of P. W.1 Gul Amber and P. W.9 Gul

.-J- = Zamin Shah, which , interalia, reveal that the father of Qayyum

Khan was keenly interested to murder Mst. Farakh Naza or, failing that ,

to distort the evidence of involvement of his son in the commission

of the offence of zina. However, keeping in view the fact that

Qayyum Khan appellant/ accused has neither made any confession

of commission of zina with Mst. Farakh Naza nor, except the

statement of his co-accused, there is any other ocular evidence
J

he can only be convicted under section 10(2) of the said

Ordinance.

13. It may be mentioned that Qayyum Khan appellant/

accused is a young man. According to the evidence of prosecution

he might have married Mst. Farakh Naza but on account of

threats of his father, maternal uncle and other relatives he could

not do so. Keeping in view thesecircumstances" we are taking a

lenient view. Consequently we maintain his conviction under
j

section 10(2) of the said Ordinance but reduce the sentence of

his imprisonment to four year R.I. The sentence of fine of

Rs.5000/- or in default thereof one year R.I. is also maintained.

The sentence of whipping is set aside as no more legally required

after the promulgation of Act No.VII of 1996. With this

modification in the sentence we dismiss his appeal.
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14. We also dismiss the appeal of appellant Mst.

Farakh Naza daughter of Gul Amber but alter her conviction to

section 1Q(2), set aside her hadd sentence and instead, keeping

in view the clean breast confession as well as the observations

made by the learned trial Court about her conduct, we sentence

her to imprisonment as already undergone by her. She shall be

released forth with if not wanted in any other case.

dL~
( Dr. Fida Muhammad Khan )

Judge
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Fit for reporting.

( Dr. Fida Muhammad Khan )
Judge 'J


